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Plaintiff Andree McLeod has noved the court for a tenporary
restraining order and prelimnary injunction to preserve her
access to - and indeed the existence of - public records that are
the subject of a public records request she submtted to the
O fice of the Governor of Al aska (hereinafter “Ofice of the
Governor”) on Cctober 1, 2008 pursuant to the Public Records Act,

A.S. 40.25.110 et seq. Those public records consist of emails



relating to official business of the State of Al aska that Sarah
Palin, the Governor Al aska, and enpl oyees of the Ofice of the
Governor have sent or received using their private enai
accounts, rather than the secure email accounts (hereinafter
“state email accounts”) they have been given by the State of
Al aska. See Plaintiff’'s Exhibit A

Plaintiff MLeod has filed this action and this notion to
protect her fundanmental right to access public records and the
fundanmental right of all citizens of the State of Al aska to
access public records. Because those fundanmental rights will be
permanently inpaired if the emails that are the subject of
plaintiff MLeod s public records request are | ost or destroyed,
the court’s issuance of a tenporary restraining order and
prelimnary injunction is essential if plaintiff MLeod s and the
public’s rights are to be protected.

BACKGROUND

“[Plublic access to governnent information is a fundanental
right that operates to check and bal ance the actions of el ected
and appointed officials and to naintain citizen control of
government.” Ch. 200, 8 1, SLA 1990. In order to guarantee that
fundanmental right, that Al aska Legislature enacted the Public
Records Act to inpose a nondiscretionary duty on Governor Palin
to preserve, protect, and nmake avail able for public inspection
“public records” that Governor Palin and enpl oyees of the Ofice
of the Governor create or receive. But throughout her two-year
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tenure, Governor Palin has intentionally and purposefully used
her private email accounts to conduct official business of the
State of Al aska. See Affidavit of Andree MLeod, para. no. 3, at
3 (redacted public records and | og of withheld emails indicate
that Governor Palin routinely uses her private email accounts,
rather than her state email account, to conduct official business
of the State of Al aska).

Governor Palin’ s use of her private email accounts has
created a serious and urgent threat to the protection and
preservation of the public records held in those accounts. Two
weeks ago that threat was realized when conputer hackers accessed
one of Governor Palin's two private Yahoo enmai|l accounts,
gov. sarah@ahoo. com and, as a consequence of that security
breach, Yahoo deactivated both accounts. See Plaintiff’'s Exhibit

B (Mchael D. Shear and Karl Vick, Hackers Access Palin’s

Personal E-Miil, Post Sone Online, The Washi ngton Post, Septenber

18, 2008, http://ww. washi ngt onpost. com wp-dyn/content/article/

2008/ 09/ 17/ AR2008091703304_p (Hereinafter “Hackers Access”).

The deactivation creates an immnent threat to the
preservation of all emails that Governor Palin has sent or
recei ved on those email accounts.

Governor Palin’ s refusal to conply in full with a public
records request that plaintiff MLeod filed with the Ofice of
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the Governor in June - see Plaintiff’s Exhibit C as well as her
refusal to conply in full with other public records requests that
seek access to emnils sent or received on her private emai
accounts add further urgency to the need for this court to ensure
that Governor Palin’s enmails are preserved because her decision
to conduct official business of the State of Al aska using her
private email accounts appears to be part of an effort to
ci rcunvent the disclosure requirenents of the Public Records Act.
Decisions of the U S. District courts have prevented simlar
attenpts by the Bush Admi nistration to prevent the preservation
and inspection of federal public records. Just |ast week, the
U S District Court for the District of Colunbia issued a
prelimnary injunction to conpel Vice President Cheney to
preserve certain federal public records. In so holding, the court
noted that “unprotected docunents could be transferred to other
entities, destroyed, or not preserved, and if any of these events
occur, the damage is inherently irreparable; once docunentary

material is gone, it cannot be retrieved.” Ctizens for Resp. and

Ethics in Washington v. Cheney, Cv. A No. 08-1548 (CKK), 2008

US Dist. LEXIS 71359, at *28 (D.D.C. Sept. 20, 2008).

Unl ess this court intervenes in a simlar fashion, CGovernor
Palin s practice of using her private email accounts to conduct
of ficial business of the State of Alaska will thwart the right of
plaintiff MLeod and ot her nenbers of the public to exercise
their right to inspect public records. To ensure that right of
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i nspection, the court should order Governor Palin and enpl oyees
of the Ofice of the Governor to preserve all emails in each of
Governor Palin’ s private email accounts whose content relates to
t he conduct of official business of the State of Al aska, to cease
conducting official business using their private email accounts,
to provide a conplete accounting of all private email accounts
t hey have used to conduct official business, and to informthe
court how enmail in each of those accounts has (or has not) been
saf eguar ded.

The public records contained in Governor Palin’ s private
emai | accounts are at immnent risk of unavailability, |oss, or
destruction in the foll owm ng respects:

Governor Palin’s decision to use her unsecured private enai
accounts to conduct official business of the State of Al aska
threatens the integrity of those public records. The threats
were recently validated when a hacker gained access to one
of her yahoo.com accounts. The hacker reviewed the contents,
and published a handful of the emails on the Internet. The
hacking incident is Exhibit A for why the State of Al aska
gave defendant Palin a secured state email account.

Def endant Palin’s decision to use an unsecured and easily
conprom sed private email account exposed confidenti al

gover nnment and personnel information to unauthorized

di scl osure.

Reportedly, Governor Palin’s yahoo.com private emai

accounts have been deactivated. There is no evidence that

t he Governor has taken any steps to preserve the contents of
t hose accounts, or that she even has control over them or
the public records they contain. Yahoo has a systemfor
automatically purging emails fromclosed accounts. Absent
action by this court to preserve their contents, the emails
in those accounts face inmm nent destruction.

In response to the public records request that plaintiff
McLeod filed in June, Governor Palin w thheld over 1,100
emai | s, many on the ground of deliberative process/executive
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privilege. That objection denonstrates conclusively that
Governor Palin and the Al aska Departnent of Law believe that
emai |l s in her yahoo.com private email accounts are public
records.

O the aforenentioned emails that Governor Palin wthheld on
the ground of deliberative process/executive privilege,
Governor Palin and enpl oyees of the Ofice of the Governor
routinely distributed copies to Todd Palin, the Governor’s
husband, and other private citizens who are not officials or
enpl oyees of the State of Al aska. Such distribution vitiates
Governor Palin’s claimof executive privilege. Governor
Palin’s assertion of deliberative process/executive
privilege concedes that the emails are public records,
establishes that she has breached her duty to nmaintain the
confidentiality of public records, and underm nes any
credible claimof legitimate application of the deliberative
process/ executive privilege. Until such time as plaintiff
McLeod has been afforded an opportunity to obtain judicial
review of the validity of Governor Palin’s assertion of
privilege this court should order Governor Palin to preserve
the emails that are the subject of the assertion of

privil ege.

To date, CGovernor Palin has been unwilling to discuss her
emai | practices and her efforts —if any —in light of the
yahoo. com hacki ng incident to preserve emails that she sent
or received on her private email accounts that involve the
conduct of official business of the State of Al aska. The
State Director of Enterprise Technol ogy Services (who

mai ntains the official state email systen) does not have
copies of the emails from Governor Palin’s private enai
accounts. Even if Governor Palin has not deleted emails that
are public records, a failure to take steps to prevent the
routine and automatic deletion of such emails will result in
the destruction of countless public records.

Governor Palin Has Used Her Unsecure Private
Email Accounts to Conduct Oficial Business
of the State of Al aska.

The State of Al aska provides Governor Palin with a secure
state email account. The State maintains that account and,
pursuant to the requirenents of the Public Records Act (PRA)

A.S. 40.25.110 et seq., the account nmust be designed to “protect



the security and integrity of the information systent of the
Ofice of the Governor. A S. 40.25.115(d)(1).

However, Governor Palin has routinely chosen to conduct
of ficial business of the State of Al aska using (at |least) two
yahoo. com private email accounts: gov. pali n@ahoo.com and
gov. sarah@ahoo. com Throughout her workday Governor Palin
routinely carries two Bl ackberries. On information and belief,
she uses one to send and receive emails on her yahoo.com enai

accounts. See Lisa Dener, Governor’'s Two E-mail Accounts

Questioned, Anchorage Daily News, Sept. 15, 2008, http://www
adn. com sar ah-palin/story/ 52628l .htm (hereinafter “Two E-nail
Accounts”).

Pursuant to the Public Records Act, on June 17, 2008
plaintiff MC eod requested the Ofice of the Governor to provide
her copies of emails and other public records relating to two
enpl oyees of the O fice of the Governor, Frank Bailey, the
Director of Boards and Comm ssions, and |Ivy Frye, because she
believed that M. Bailey and Ms. Frye had used public resources
of the Ofice of the Governor to engage in partisan political
activities and she wanted to determ ne whether the emails and
public records she requested woul d substantiate that fact.

See David Corn, Sarah Palin’s Secret Emails, Mther Jones,

Septenber 7, 2008, http://ww. not herj ones. com noj obl og/
ar chi ves/ 2008/ 09/ 9620 _sarah_palin_secret _email.htm (hereinafter

“Secret Emails”).



In a letter dated July 18, 2008 Linda Perez, the
Adm nistrative Director of the Ofice of the Governor, inforned
plaintiff MLeod that the Ofice of the Governor was partially
approving and partially denying her public records request by
providing to plaintiff MLeod many of the public records she had
requested, but w thholding or redacting public records that
contained “confidential or privileged information”, as well as

docunents that are not “public records” as defined by AS

40. 25.220(3). See Plaintiff’'s Exhibit D (Letter from Donald C.
Mtchell, attorney for plaintiff MLeod, to Governor Palin, Sept.
8, 2008).

The O fice of the Governor then provided plaintiff MLeod
with four boxes of emmil and tel ephone records, nost of which had
been redacted. See Secret Emails. Wth respect to the records
plaintiff MLeod was provided of emails that Governor Palin had
sent or received, all but one had been sent by or to defendant
Palin on her yahoo.com private email accounts, rather than on her
state emmi| account. See Two E- Mail s.

Because in her letter dated July 18, 2008 Linda Perez, the
Adm ni strative Director of defendant O fice of the CGovernor,
informed plaintiff MLeod that the Ofice of the Governor was
wi t hhol di ng docunents that are not “public records” as defined by
A. S. 40.25.220(3), on information and belief, Governor Palin has
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commngled in her private email accounts enmails that relate to
her conduct of official business of the State of Al aska and
emails that relate to Governor Palin’s activities as a private
citizen. Assum ng so, other than by reading each email sent to or
from Governor Palin on her private email accounts to determ ne
into which category it should be placed, unlike emails sent to or
from Governor Palin on her state email account, there is no way
for the Ofice of the Governor to know whether a particul ar enai
sent to or from Governor Palin on her private email accounts is a
public record.

For that reason, on further information and belief,
the O fice of the Governor withheld fromdisclosure to plaintiff
McLeod emails that were public records to which plaintiff MLeod
is entitled.

The fact that the Ofice of the Governor has all owed
Governor Palin to use her private email accounts to conduct
of ficial business of the State of Al aska has conprom sed the
ability of the State of Alaska to conply with A 'S.
40. 25.115(d) (1) by protecting the security and integrity of the
information systemof the Ofice of the Governor was confirned
when, on or about Septenber 15, 2008, a hacker group called
“Anonynous” hacked into Governor Palin’ s gov.pali n@ahoo.com
private email account and posted screen shots of emails fromthat
account on the Internet. See Plaintiff’'s Exhibit E (Wkil eaks, VP

Cont ender Sarah Palin Hacked, Sept. 16, 2008, http://w kil eaks.
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or g/ wi ki / Sar ah_Pal i n_Yahoo_i nbox_2008) .

Several of the enmails Anonynous posted were enails whose
subject lines indicated that they involved official business of
the State of Al aska, including an email to which Governor Palin
had attached a draft letter to California Governor Arnold
Schwar zenegger, as well as enmails | abeled “Confidential Ethics
Matter,” “Request for Information and Docunents,” and “DPS’ (the
acronym for the Al aska Departnment of Public Safety).

Governor Palin’s know ng and intentional use of her
unsecured private email account to conduct official business of
the State of Al aska has put public records at risk of destruction
by third parties. Hackers can access. and, fromthere, delete and
alter, public records contained in her emails. Further, in
response to the hacking incident Yahoo deactivated both of
Governor Palin’s yahoo.com private email accounts. See Hackers
Access.

Yahoo has internal procedures that automatically purge
deleted emails, as well as emails fromaccounts that have been
cl osed. Al so, when an email is deleted by the owner of a Yahoo
private email account, Yahoo renoves the email fromits storage
systemw thin days or, at nost, nonths. And Yahoo retains inits
storage systemenails sent to or froma closed private emi
account for only a limted period of tinme. See Two E- Mai

Accounts. See also Plaintiff’s Exhibit G (Yahoo, How Do | C ose

My Account ?, http://hel p. yahoo. coni’ |/ us/yahoo/ edi t/ changi ng
10



_users/edit-23.htm).

The Use By Enpl oyees of the Ofice of the

of the Governor of Their Private Email
Accounts to Avoid Disclosure of Comruni cations
Relating to the Conduct of O ficial Business
of the State of Al aska Bears a Striking
Resenbl ance to Sim |l ar Conduct by the Bush

Adm nistration That the U S. D strict Court

Enj oi ned.

When Sarah Palin took office as Governor of Al aska,
enpl oyees of the O fice of the Governor who had been hired by
Governor Palin exchanged email nessages in which they discussed
bet ween t hensel ves the benefits of using their private emai
accounts to conduct official business of the State of Al aska. One
enpl oyee explicitly noted that email nessages sent to Governor
Palin s BlackBerry “woul d be confidential and not subject to
subpoena.” See Plaintiff’'s Exhibit H (Jo Becker, Peter S. Goodman

and M chael Powell, Once Elected, Palin Hred Friends and Lashed

Foes, The New York Tinmes, Sept. 14, 2008, http://ww.nytinmes.com
/ 2008/ 09/ 14/ us/ politics/ 14palin. ht m ?_r=I| &or ef =sl ogi n&pagewas) .

I n anot her email| exchange the enpl oyees suggested that
Governor Palin was intentionally not using her state enai
account, and had instructed enpl oyees of the Ofice of the
Governor not to send enails to her on that account. |d.

In an email sent February 7, 2008, Frank Bail ey, Governor
Palin s director of boards and conm ssions, sent Governor Palin a
message on her state emmil account. An enployee of the Ofice of

the Governor who had received M. Bailey's email pronptly enuail ed
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M. Bailey: “Frank, This is not the Governor's personal e-mail
account,” to which M. Bailey in an email he sent to that

enpl oyee responded, “Woops!”. 1d. In an exchange of emails in
March 2008 an enpl oyee of the Ofice of the Governor asked if she
woul d be audited or “dinged in any way” if her personal and state
emai | accounts both routed to the sane device, stating “I would
gladly buy ny own Blackberry if it and its contents were truly

m ne. Any thoughts here?” Ten minutes later, the Director of the
Di vision of Finance sent the enployee an email in which he

advi sed that the O fice of the Governor was waiting for guidance
on confidentiality issues fromattorneys in the Al aska Depart nment
of Law, but that using a personal Bl ackberry made an audit nuch

| ess likely. The enpl oyee subsequently forwarded a copy of that
emai | exchange to Governor Palin and to Todd Palin. See
Governor’s Two E-Mail Accounts.

Those repeated attenpts at subterfuge bear a striking
resenbl ance to the efforts of the Bush Adm nistration to evade
simlar federal disclosure statutes.

In 2007 it was reveal ed that nore than 80 White House aides,
i ncludi ng Karl Rove, used private GOP servers to send and receive
emails relating to the conduct of official governnent business.

See Oversight. House. Gov, The Use of RNC E-mail Accounts by Wite

House O ficials, June 18, 2007, http://oversight. house. gov

/story. asp?i d=1362.
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According to a 2007 report by the House Conmttee on
Oversi ght and Governnent Reform by using the private GOP servers
the Bush Adm nistration was able to avoid making enails avail abl e
to congressional investigators investigating the inproper firing
of U S Attorneys, as well as contacts between Wite House
officials and convicted | obbyi st Jack Abranoff. See Interim
Report on Investigation of Possible Presidential Records Act
Vi ol ati ons, House Committee on Oversight and Governnment Reform
110t h Congress (2007), http://oversight. house. gov/ docunents/
20070618105243. pdf .

As di scussed above, |last week the U S. District Court for
the District of Colunbia issued a prelimnary injunction to
conpel Vice President Cheney to preserve certain public records
until a decision on the nmerits of an action to require the Vice
President to preserve certain records pursuant to the

Presidential Records Act (PRA) is decided. Ctizens for Resp. and

Et hics in Washi ngton v. Cheney, supra.

After noting that Congress enacted the PRA to expand on the
objective of the statute that it had enacted during the Watergate
investigation to take control of Richard N xon's presidential

papers, in Cheney, supra at 2008 U. S. Dist. LEXIS 71359, at *23,

the court quoted from Ni xon v. Adm nistrator of General Services,

433 U. S. 425, 452-53 (1977) to explain the inportance of the PSA
in preserving critical pieces of history:
Congress acted to establish regul ar procedures

13



to deal with the perceived need to preserve
[Presidential] materials for legitimte historical
and governnental purposes. An incunbent President
shoul d not be dependent on happenstance or the
whi m of a prior President when he seeks access to
records of past decisions that define or channel
current governnental obligations. Nor should the
Anerican people’s ability to reconstruct and cone
to terns with their history be truncated by an
anal ysis of Presidential privilege that focuses
only on the needs of the present.

A.S. 40.21.010, the statute which nmandates that Governor
Palin preserve her public records, serves the sane purpose as the
PSA.

I n Cheney, supra at *28, the court enphasized that if Vice

Presi dent Cheney destroyed his pubic records, irreparable harm
woul d resul t:

[1]f Defendants’ interpretation is not correct

as a matter of law, there is no question that

docunents that may be entitled to PRA protection

w Il not receive the statute’ s protections. Those

unprot ected docunents could be transferred to

other entities, destroyed, or not preserved, and

if any of these events occur, the damage is

i nherently irreparable; once docunentary materi al

is gone, it cannot be retrieved.

In addition to finding that the plaintiffs had denonstrated

a substantial possibility of irreparable injury, the court also
relied on Vice President Cheney’s unwillingness to avoid a
prelimnary injunction notion by agreeing to preserve all records
potentially at issue pending the court’s decision on the nmerits.
The court found that Vice President Cheney’s refusal “heightens
the Court’s concern that, in the absence of a prelimnary
injunction, all records potentially covered by the PRA as a
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matter of law, will not be preserved through the term nation of
this litigation.” 1d. At *29.

In the instant action, Governor Palin’s conduct - i.e., her
decision to use her unsecured private email accounts to conduct
of ficial business of the State of Al aska, the abrupt deactivation
of her yahoo.com accounts, her failure to fully conply with the
di scl osure requirements of the Public Records Act in responding
to plaintiff MLeod s first public records request, and the
refusal of enployees of the Ofice of the Governor to respond to
inquiries about the status of CGovernor Palin's private email
accounts - pronpts the sane concl usions.

Bal anci ng the hardshi ps, in Cheney the court expl ai ned that
“[i]n contrast to the injury that Plaintiffs have suffered and
wll continue to suffer if Defendants have inproperly adopted a
narrow i nterpretation of the PRA's statutory | anguage, the Court
perceives no injury to Defendants that would arise froma
prelimnary injunction or any prejudice that would result from
requiring Defendants to preserve all records potentially at issue
inthis litigation which this action is ongoing.” 1d. At *32.

Rel yi ng again on the N xon case, the court further found
that the PRA serves the public interest, concluding that “[t]he
American public . . . has aright to the preservation of all
records enconpassed by the PRA's statutory |anguage.” 1d. At *35.

The sane bal ance applies here - the injury to plaintiff
McLeod (and the public) would be irreparable; the prejudice to
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Governor Palin, who has a nondiscretionary duty to preserve
public records, is non-existent.

The Unknown Status of Governor Palin's

Private Email Accounts and the Unknown

Nurmber of Public Records That May Be in
Those Accounts Rai ses Further Concerns

About The Inteqgrity and Preservation of
Publ i ¢ Records.

The record is uncontroverted that for the past tw years
Governor Palin has conducted official business of the State of
Al aska by sending and receiving enmail nessages on her two
yahoo. com private email accounts. Recently, news reports have
docunented that Governor Palin also uses additional private emai

accounts. See Plaintiff’s Exhibit |I (Karl Vick, Palin Had Anot her

Private E-Mail Account, Conpany Says, The Washi ngton Post, Cct.

1, 2008, http://ww. washi ngt onpost. com wp-dyn/content/article/
2008/ 09/ 30/ AR2008093002699_p) .

There is no indication what, if any, steps Governor Palin
has taken to preserve any public records located in those
accounts. \Wen Anand Dubey, the Director of the Enterprise
Technol ogy Services Division of the Al aska Departnent of
Adm ni stration, recently was asked by the Anchorage Daily News
whet her his agency had copies of the emails in Governor’s Palin’s
private email accounts, he responded: “If you are asking do we
have those e-mails, then the answer is no. W don't control Yahoo
or Grail or Hotmail or anything like that.” See Governor’s Two E-

Mai | Accounts.
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After interview ng other enployees of the State of Al aska,
t he Anchorage Daily News further reported:
Just how nmuch of the state's business does Palin
conduct through her Bl ackBerrys? Her chief of staff
didn't respond to that question. But she often is
gl ued to her devi ces.

No one in the Palin adm nistration could say if
t he governor is saving her Yahoo e-mails.

[Ivy] Frye [an enployee in the Ofice of the
Governor who received copies of emails in which
ot her enpl oyees di scussed whet her use of private
emai | accounts would avoid the risk of public

di scl osure] did not respond to requests for
coment .

G ven Governor Palin’s ongoing use of a now unknown nunber
of private email accounts to conduct official business of the
State of Al aska, and her refusal to conply fully with the Public
Records Act, there is a substantial risk that public records
| ocated in those accounts are being | ost or destroyed. And if
those public records ultimately are preserved, the public’ s right
to review those records clearly has been inpeded by Governor
Palin s attenpt to shield the records frominspection.

ARGUVMENT

The purpose of both a tenporary restraining order and a
prelimnary injunction is to maintain the status quo and prevent
the irreparable | oss of rights before a decision is nmade on the

merits of an action. See e.g., Martin v. Coastal Villages Region

Fund, 156 P.3d 1121, 1126 (Al aska 2007). To obtain injunctive
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relief, a plaintiff nust persuade the court that the plaintiff
will suffer irreparable harmif relief is not granted, and the
opposing party will be adequately protected if it is. The clains
for relief alleged in the plaintiff’'s conplaint also cannot be
based on | egal assertions that are “frivol ous or obviously

without nerit.” See e.g., Gty of Kenai v. Friends of the Rec.

Center, Inc., 129 P.3d 452, 456 (Al aska 2006), N. Kenai Peninsula

Rd. Maint. Service Area v. Kenai Peninsul a Borough, 850 P.2d 636,

639 (Al aska 1993).

In this action, plaintiff MLeod easily satisfies those
requirenents.

1. There Is a Strong Likelihood That Plaintiff

McC eod and the Public WII Suffer
I rreparable HarmIf This Mtion Is Denied.

Irreparable harmis

an injury, whether great or small, which ought

not be submtted to, on the one hand, or inflicted,
on the other, and which, because it is so |large or
small, or is of such constant and frequent
occurrence, or because no certain pecuniary
standard exists for the neasurenent of danmages,
cannot receive reasonable redress in a court of |aw

State v. Kluti Kaah Native Village, 831 P.2d 1270, 1273 n.5

(Al aska 1982).

Governor Palin and the Ofice of the Governor have
acknow edged that many of the enmmils that have been sent to or
from Governor Palin and enpl oyees of the Ofice of the Governor
on their private email accounts are “public records” for the
pur poses of the Public Records Act. If, because this notion is
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deni ed, any of those records are destroyed or lost, they wll be
destroyed or |ost permanently. If they are, that will be

i rreparabl e harm because, as the Cheney court noted, “once
docunentary material is gone, it cannot be retrieved.”

That already may be the situation in this action because,
as has been descri bed above, Yahoo deactivated Governor Palin’'s
two yahoo.com private email accounts after one of the accounts
was hacked. That possibility could have been entirely alleviated
if, as she was given the opportunity to at the begi nning of her
adm ni stration, Governor Palin had used her secure state enui
account to conduct official business of the State of Al aska and
had used her private email accounts to conduct her personal
busi ness. For reasons she has not publicly explained, Governor
Palin did not do so. But unless the instant notion is granted,
the risk of irreparable harmto plaintiff MLeod and the public
if nmore public records are lost will only increase.

2. Governor Palin and the Ofice of the

Governor WIl Not Be Prejudiced If This
Motion |Is Ganted.

In the Records Managenment Act, A. S. 40.21.010 et seq., and
t he Public Records Act, A S. 25.110 et seq., the Al aska
Legi sl ature i nposed a nondi scretionary duty on Governor Palin and
enpl oyees of the O fice of the Governor to safeguard and preserve
the public records of the State of Al aska and to nmake those
records available for inspection by plaintiff MLeod and ot her
menbers of the public. If this notion is granted, they will be
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required to do so.

The Al aska Suprene Court has held squarely and it has held
correctly that a party suffers no harmor prejudice if the
granting of injunctive relief requires the party to do what it

has a |l egal obligation to do anyway. Turpin v. North Sl ope

Bor ough, 879 P.2d 1009, 1011 (Al aska 1994).

That will be the situation for Governor Palin and the Ofice
of the Governor if the court grants this notion.

It also should be noted that if the court does so, Covernor
Pal i n and enpl oyees of the Ofice of the Governor may still use
what ever private email accounts they wish for conducting their
own private business. And they will not be conpelled to preserve
and make avail able for public inspection enmails that are not
public records because the content thereof does not involve
official business of the State of Al aska.

Sinply put, Governor Palin and the O fice of the Governor
wll suffer no prejudice if this notion is granted.

3. The daimfor Relief That Plaintiff

McLeod Has All eged in Her Conpli ant

Presents Serious and Substanti al
Questions of Law Court for Decision.

As stated above, the protection of public records and the
right of plaintiff MLeod and ot her nenbers of the public to
i nspect public records are matters of the utnost public
i nportance. In response to plaintiff McCeod s first public

records request, Governor Palin and the O fice of the Governor
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conceded that emails whose content relates to official business
of the State of Al aska that are sent fromor received by Governor
Pal i n and enpl oyees of the Ofice of the Governor on their
private email accounts are “public records” as A S. 40.25.220(3)

and that A.S. 40.25.110 affords plaintiff MC eod a | egal right

to inspect those records (unless pursuant to A S. 40.25.120 the
Legi sl ature has directed that a particular public record nust be
redacted or w thheld).

However, Governor Palin and the Ofice of the Governor then
i nexplicably argue that the sanme Public Records Act inposes no
| egal duty on themto safeguard and preserve those sanme public
records so that they can be available for plaintiff MLeod s
i nspection. Whether that is a correct interpretation of the
intent of the Al aska Legislature enbodied in the Public Records
Act is a serious and substantial question of paranount public
i nport ance.

CONCLUSI ON

For the reasons set forth above, plaintiff Andree MLeod
requests that her notion for a tenporary restraining order and
prelimnary injunction be granted.

DATED: Cctober 2, 2008
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Donald Craig Mtchell

Attorney for Plaintiff
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